INTRODUCTION
In a recent issue of the Australian Law Journal Enid Campbell argued that both the length of High Court judgments and the number of multiple separate High Court judgments has increased and that this is counterproductive. 1 This view echoes similar concerns expressed by some judges 2 and others in the profession. 3 This argument is based on several assumptions about the High Court that are widely held among lawyers, but which have not been subject to any detailed empirical research. 4 _____________________________________________________________________________________ as a joint judgment if it was delivered by two or more Justices who were in the majority, based on the orders of the Court. We divided single or separate judgments into categories (b), (c) and (d).
We classified a separate judgment as a concurring judgment if the Justice agreed with the reasons of the majority expressed in the orders of the Court, but did not agree with the reasons for reaching that conclusion. We distinguished between 'concurring judgments' and 'short concurring judgments' to take account of short concurring judgments of the form 'I agree', which have been popular at some points in the Court's past. Michael Coper suggests that judgments of the form 'I agree' are 'no different in substance from being a party to a joint judgment, although care must be taken to leave no doubt about what it is with which the Justice agrees'. 9 Because of the potential for confusion Lynch suggests that such judgments be treated separately to joint judgments. 10 While we agree with this observation we do not think that short judgments of the form 'I agree' should be bundled with longer concurring judgments either. If the concurring judgment was less than one quarter of a page we classified it as a 'short concurring judgment'. We have, therefore, adopted an arbitrary cut-off mark to attempt to capture the character of decisions that we believe can be rightly regarded as a 'short concurring judgment'.
A judgment was classified as dissenting if the Justice disagreed with the result proposed by the majority expressed in the orders of the Court. On this view, a dissent may occur for several reasons. The dissenting Justice may differ with the majority on the applicable law, or its interpretation, or some aspect of the facts of the case, or a mixture of fact and law. In most cases determining whether a judgment is in dissent is relatively straightforward. Lynch suggests that, in a small minority of cases, there are shifting majority opinions within one case, and that the researcher must make choices in identifying whether a judgment is in dissent. 11 Where there are multiple issues in the case, one option would be to record a dissent if Justice X dissented on any issue. This approach, though, tends to exaggerate the level of dissent if Justice X agreed in the orders and the substance of the reasoning adopted by the majority for the other issues in the case. Therefore, in such cases we made a judgment call on which was the most important issue or issues before the Court and recorded whether Justice X dissented on this issue or issues.
Finally, we should explain the sense in which we use the term 'judgment'. Although we examined entire decisions, our use of 'judgment' refers to the individual reasons for decisions issued by each Justice rather than the Court as a whole. We have not included data that measure changes in the length or other features of the decisions of Coper, 'Concurring Judgments', above n 8, 130. 10 Lynch, 'Dissent: Towards a Methodology for Measuring Judicial Disagreement', above n 8, 480-1.
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the Court because the size of the Court did not settle until 1913. 12 While the overall size of the High Court has remained stable in recent years, the number of Justices that comprise a Full Court can still vary. 13 In our view, it is neither desirable nor statistically sound to attempt to gauge patterns in High Court decisions according to averages that are determined by reference to the differing number of Justices that preside.
LENGTH OF HIGH COURT JUDGMENTS
Before considering the breakdown of judgments into joint judgments, concurring judgments and dissenting judgments, we begin through discussing trends in average judgment length. The page length of each judgment was recorded to the closest one quarter of a page. Figure 1 traces the average page length of each judgment for all decisions reported in the Commonwealth Law Reports between 1903 and 2001. Up until the beginning of the 1990s the average judgment length for most years was in the range four to seven pages. There are, though, some outliers. In World War I the average judgment length was low in historical terms, with the all-time low of 3.01 pages in 1915. In the early 1950s and late 1970s/early 1980s there were peaks. The average judgment length in 1951 was 7.1 pages, in 1952 it was 7.3 pages and in 1977 and 1983 it was 9.6 pages. Figure 1 shows that from the beginning of the 1990s there was an upward trend in judgment length consistent with Campbell's casual observation. 14 Between 1990 and 2001 the average judgment length was 12.1 pages. While prior to 1990 the average judgment length in any given year was less than 10 pages, from 1991 to 2001 the average judgment length was 10 pages or more in each year. In 1997 and 2001 the average judgment length was more than 12 pages and in five years (1995, 1996, 1998, 1999 and 2000) the average judgment length was greater than 13 pages, peaking in 1996 at 14.4 pages. There are several factors which may explain changes in the average length of judgments over time. In practice, however, a Full Court of seven Justices presides in cases involving a constitutional issue or an issue in which it is particularly desirable for the entire Court to rule, such as one in which the Court may be invited to overrule one of its earlier decisions. Such cases may be considered by a full bench comprising six Justices if one member of the Court determines that he or she ought not to preside on the ground that presiding may give rise to a reasonable apprehension of bias. In most other cases a Full Court is most commonly comprised of five Justices. 14 Campbell, above n 1.
Leave to appeal and caseload
One factor that has potentially contributed to the increase in the average length of judgments in the second half of the 1980s and in the 1990s was the introduction by statute of a requirement that appeals to the High Court not be brought except by special leave of the Court. 15 The requirement of special leave effectively grants the Court a discretion to determine the number and type of cases that it will hear and has clearly affected the case load of the Court. 16 Sir Anthony Mason acknowledged that the High Court is naturally inclined to grant special leave sparingly so that it can undertake a 'thorough consideration of selected cases leading to closely reasoned judgment'. 17 The requirement of special leave has, therefore, reduced the constant flow of relatively easy cases which had been part of the Court's case load in previous Leave is required for appeals from all federal, state and territory courts. The only exception is s 95(b) of the Family Law Act 1975 (Cth), which empowers the Full Court of the Family Court to issue a certificate that a case involves an important question of law or public importance. The issue of such a certificate effectively bypasses the requirement for special leave. decades. Reduced case loads leave the Justices with more time to deal with each case, 18 although special leave has also meant that those cases which the Court does choose to hear are usually complicated by powerful competing arguments. 19 Kirby J, writing extra-judicially, notes: '[v]irtually all of the cases which are chosen involve delicately balanced issues where there are powerful arguments for both sides. Quite frequently they are expressed in the majority and minority opinions of the court under appeal'. 20 Because all of the cases involve difficult issues of law it follows that discussion of the competing considerations is going to take more space. 21 The High Court as a final court of appeal Accompanying the introduction of special leave to appeal to the High Court in the mid-1980s, the High Court became the final court of appeal for Australia. The Privy Council had long occupied a difficult position in Australian law. Section 74 of the Constitution precluded appeals to the Privy Council upon issues concerning 'the limits inter se' on constitutional issues, unless the High Court had granted leave to appeal to Callinan J offered a contrary view prior to his appointment to the Court. Callinan QC, as his Honour then was, suggested that the introduction of the requirement of special leave has granted the High Court an unfettered discretion, and that observers often cannot discern any principles governing the exercise of that power: Ian Callinan, 'An Over-Mighty Court ' (1995-6) the Privy Council. 23 The precise scope of an inter se matter (a conflict between state and Commonwealth powers) for the purposes of s 74 was a longstanding source of uncertainty. 24 In some cases, the Privy Council considered issues other than any inter se question and, therefore, exercised a clearly limited appellate jurisdiction. 25 In other cases the reasoning of the Privy Council was equally concerned with its own jurisdiction as the substantive issue. 26 30 Shortly before the enactment of the Australia Act 1986 (Cth) a member of the Court of Appeal of New South Wales suggested:
The evaluation of the effect of the Privy Council upon Australian law has yet to be done. The existence of a superior court has a constricting effect upon a lower court, and this type of constriction by a foreign court offends nationalistic sentiments. On the other hand, the forcible hitching of the legal system of a small State to one of the great legal systems of the world has provided stimulus to us. … In a relatively provincial country (though very litigious) such as Australia, the tendency to lapse into self-satisfaction has been restrained by the continual presence of a major legal system, not as a distant exemplar, but as a continual force for change. 31 A more widely accepted view is that, while only a small portion of High Court decisions were ever successfully appealed to the Privy Council, the potential for appeal had a chilling effect on the reasoning of the High Court. 32 One consequence of this view is that the abolition of appeals to the Privy Council has infused the High Court with a sense of intellectual freedom and the development of a judicial attitude which the constraints of appeals to the Privy Council discouraged. 33 Sir Anthony Mason has attributed the metamorphosis that occurred on the Court while he was Chief Justice, at least partly, to the abolition of appeals to the Privy Council. He states that it is unlikely that the long line of landmark judgments delivered by the High Court in the last decade … would have been delivered if the appeal to the Privy Council had still been on foot or, if they had been given, it is improbable that they all would have survived an appeal to that august body. 34 A corollary of this new sense of intellectual freedom is that the Justices are taking more pages to explore its boundaries and its nuances. 35 The effect of social change and growing complexity The intellectual adventurism of the Mason Court also contributed to growing judgment length in the 1990s through making the law more contestable and, therefore, more open to different approaches and interpretations. It is reasonable to believe that Justices will write longer judgments in cases which are legally more difficult or politically controversial or more likely to have a major social impact. 36 Jean Louis Goutal found that judgments in English appellate contract cases had grown longer over the course of the twentieth century as the judges sought to adapt earlier precedents to changed economic and political conditions. 37 Graeme Orr develops this argument in the context of the High Court, suggesting that in the 1990s the law was 'in a state of historically significant flux' where 'its contestability [was] more evident and accepted than ever'. 38 This contributed to lengthier judgments as the Justices 'competed' to leave their imprint on the law. The transition from substantial oral argument to substantial written argument Parties to proceedings in the Court have always been required to file considerable written material, but the amount of written material and its relative importance in proceedings have clearly changed over time. For most of the history of the High Court, proceedings were largely conducted by way of oral argument. Earlier accounts of proceedings before the Court suggest that a significant part of this time was occupied by questions from the bench, which essentially took the form of cross-examination of counsel. While this cross-examination was often onerous for counsel, the extended dialogues between the bench and the bar provided a means to clarify many of the points during the conduct of a hearing that might otherwise be addressed in decisions. 39 The Court relied almost entirely on oral argument until 1982, in the sense that submissions of the parties were presented orally. 40 In 1982 the procedure of the Court was amended to require counsel to provide a written outline of the main points to be made in argument. In 1984 this procedure was revised, so that counsel could also provide a list of principal authorities on which they sought to rely. The amount of material filed under this procedure steadily increased over time. In 1997 the rules of Court were amended to require parties to file very detailed written submissions in support of all significant points of argument. In an oral hearing, each party largely expands on the written submissions filed prior to the hearing. 41 The increasing role of written submissions has affected judgment writing in the High Court in several ways. First, oral submissions are much more time consuming than written submissions. The increased use of written materials enables parties to place far more material before the Court within a shorter hearing. The increased use of written submissions also enables Justices to work through submissions faster. One American commentator estimated that a judge reviewing written submissions, such as a Justice of the High Court preparing to hear applications for special leave and/or a substantive hearing, can do so up to five times faster than is possible if the material is tendered largely through oral submissions. 42 Secondly, the use of detailed written _____________________________________________________________________________________ 39 Sir Owen Dixon seemed mindful of the disadvantages of this practice when sworn in as Chief Justice. He recalled his own appearances as an advocate when the Court observed a 'process by which arguments were torn to shreds before they were fully admitted to the mind': Sir Owen Dixon, 'Swearing In of Sir Owen Dixon as Chief Justice' (1952) 85 CLR xi, xiv.
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Individual Justices could, of course, always seek research assistance from associates and conduct their own research. Henry Perritt, 'Changing Litigation With Science and Technology-Video Depositions, Transcripts and Trials' (1994) 43 Emory Law Journal 1071, 1087-8. Perritt bases this conclusion largely on the different amounts of material that a judge may receive by oral testimony (which is limited by the speed a witness speaks at) as opposed to reading written materials. Kirby J has cited Perritt's estimation of the differing amount of information that can be absorbed through oral and written submission, with apparent agreement, in 'The
Federal Law Review
Volume 32 ____________________________________________________________________________________ submissions enables the Court to make more references to judicial authorities and secondary sources, and include more detail from those references. The increased length of judgments detailed in Figure 1 may, therefore, indicate that Justices are responding to the changing nature of material placed before them.
Increase in the citation of authority
It has been suggested that another reason for the increase in the length of judgments in the 1990s has been excessive, or at least greater, citation of previous cases and academic writings. 43 Citation studies suggest that citations of case law and academic authorities in the High Court have increased over time. 44 In 1920 in the High Court there were 6 citations per judgment; in 1980 the comparable figure was 10.6 and in 1996 it was 43.9. 45 Orr has suggested that 'a multiplication of words, both in the text and in footnotes' is '[o]ne inevitable outcome of the twin trends to greater individuality and broader scholarliness' which was a trait of the Mason Court. 46 Changes in the number and content of citations are not due to radical changes in the format of citations. Footnotes have been the preferred format for citations in the Commonwealth Law Reports from their second volume. 47 The longstanding use of footnotes is a distinct feature of decisions of the High Court of Australia. They are still not used in the authorised reports of other courts of final jurisdiction in English speaking nations of the Commonwealth. 48 A member of the House of Lords has commented that the opinions of the High Court of Australia are 'regularly furnished with footnotes which, like academic footnotes, contain material that goes beyond mere references but which the author of the opinion does not wish to put in the body of the text'. 49 The increased number and greater content of citations is almost certainly influenced by the use of footnotes because they are a device that permits authors to include parenthetic and additional references that might not be included if 'in text' referencing was used.
Increases in citation are almost certainly due to the relentless expansion of the volume of the law. The volume of statute and case law continues to increase at a hectic pace. Secondary sources are probably expanding at an even greater pace. Although the rate or size of this expansion cannot be easily measured, most observers would agree that there is a continued and significant increase in the volume of law. It is hardly surprising that parties make use of this increased volume of law and place increased amounts of materials before the courts and this is, in turn, reflected in the increased citation of material by the courts.
The role of information technology
The full impact of technological changes on the drafting of judgments by members of the High Court over the last century is difficult to measure clearly because the rapid nature of many recent changes has obscured many earlier practices. It is, however, useful to recall how judgments were produced until the early 1980s. The drafting of decisions in these times reflected the physical difficulties in document drafting prior to the electronic age. Kitto J normally worked with just a pencil and paper. Barwick CJ laboured over handwritten drafts, and normally produced seven to eight for each judgment. Windeyer J laboured over his decisions, constantly editing and revising. He used scissors and clag to construct and change paragraphs. 50 These work habits would have imposed practical limitations on the ability of Justices to draft and revise judgments. Changes in information technology have dramatically altered both the mechanical aspects of the preparation of judgments and the material available for incorporation in judgments. The advent of free online services such as AustLII and SCALE Plus and the extremely wide range of services provided by commercial publishers enables practitioners and judges to access an enormous amount of information that would not be accessible but for the use of online information services. The increased citation of authorities reflects technological developments which make it easier to access more judgments from a range of jurisdictions and the increasing number of journals which contain citable articles. 51 These changes have increased the ability of counsel to draw a greater range of authorities to the attention of the courts. The increased availability of information has led Gleeson CJ to comment that: '[p]rovincialism in the development of the common law is no longer an option.' 52 It is clear that neither appellate courts nor counsel appearing before them can afford to ignore the law of comparable jurisdictions when it is so easily available. Gleeson CJ also cautioned that the increased availability of information requires judges to be able to 'recognise and discard junk.' 53 His Honour is clearly correct in the sense that the use judges make of the material provided by the parties must be discriminating, and increasingly so in correlation to the amount of information that is provided. But even the most discriminating judge may feel compelled to address a submission that is well researched and drafted but ultimately does not sway the court, if only to assure the parties and others who read the decision, that the submission was actually considered by the court. 
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Volume 32 ____________________________________________________________________________________ Changes to information technology have also greatly affected the mechanical aspects of judgment writing. While judgment writing will always be influenced significantly by the personal style of each judge, all judges now have access to cutting edge facilities to produce and manage their documents. 54 The ease with which word processed documents can be constructed and amended must provide a corresponding temptation to judges to include detail and additional points that might have been omitted in earlier times.
Assistance available to members of the Court
Justices may gain assistance in the preparation of judgments from a range of court staff including secretarial and other administrative support staff, specialist research officers, library staff and Justices' associates. The High Court has employed Justices' associates from its inception. For a long time Justices employed one associate and one tipstaff, but most Justices dispensed with tipstaff during the late 1980s in favour of a second associate. 55 Associates in the High Court normally conduct research, proofread and provide comments on draft decisions, but they do not play a significant role in drafting decisions. 56 The availability of two specialist assistants frees Justices from the mundane aspects of drafting, such as confirming the accuracy of references and updating citations, which enables them to spend a corresponding amount of time on substantive work.
The library and research facilities of the High Court were improved at around the same time that Justices began to employ a second associate. When the High Court moved to Canberra in 1980 the library collection was largely consolidated and the number of library staff began to increase. The Court has also employed at least one specialist legal researcher almost continuously since 1976. 57 Library and research staff complement the work of Justices' associates because they can conduct even more detailed research on behalf of Justices, without distracting Justices from their drafting work. Figure 4 shows that the proportion of short concurring judgments, of the form 'I agree', have tended to fluctuate between 5 and 15 per 100 judgments delivered. There were periods where the number was higher than this in the Griffith and Barwick Courts, while the proportion of short concurring judgments was lower in the 1990s where joint judgments have been more popular. Figure 5 shows the proportion of dissenting judgments. With the exception of the second half of the 1920s and early 1930s, mid-to-late 1940s and the late 1990s, which were periods of relatively high dissent, and the early Griffith Court, where there was little dissent, the dissent rate has generally hovered between 5 and 15 judgments per 100 judgments delivered. There was a spike in 1944 when dissent peaked at 23.46 per 100 judgments.
TRENDS IN DECISION-MAKING IN THE HIGH COURT

Leadership on the Court
One feature of Figures 3 and 5 is that the proportion of concurring and dissenting judgments has fluctuated substantially under different Chief Justices. This reflects to some extent the ability of the different Chief Justices to generate consensus and put in place procedures to build a more collegial atmosphere. The state of professional and personal relations between members of the High Court cannot be measured by the same methods that we have used to track the length of judgments and the proportion of joint, concurring and dissenting judgments. There are, however, many biographies and articles about members of the Court. The personal and anecdotal nature of the information contained in these sources can illuminate the workings of the Court.
In the early Griffith Court there was little dissent, but a high proportion of short concurring judgments. The early Griffith Court was dominated by the Chief Justice. Until the appointment of Isaacs and Higgins JJ in 1906, Griffith CJ wrote most of the judgments with the short concurrence of his colleagues. 58 However, the unanimity of the Court dissolved following the appointment of Higgins and Isaacs JJ. The decline of Griffith CJ's influence gathered pace with the death of O'Connor J in 1912, his replacement by Gavan Duffy J and the appointment of Powers and Rich JJ as additional Justices in 1913. Reflecting this development there was a sharp increase in concurring judgments following the appointment of Higgins and Isaacs JJ.
Higgins and Isaacs JJ were both committed individualists and Isaacs J, whose knowledge of the law was as comprehensive as Griffith CJ's, differed from Griffith CJ in judicial style and philosophy. While Griffith CJ sought a balanced Constitution that reserved state powers, Isaacs J interpreted Commonwealth powers broadly. The appointment of Isaacs J also sparked off the first bout of personal tension between the Justices, which has plagued decision-making on the Court for much of its history. 59 Historical accounts suggest that Isaacs J was disliked by most of his fellow Justices and that his behaviour made any form of co-operation between Justices difficult. 60 For example, Isaacs J reputedly would hide cases and play down the significance of issues in argument to give himself a perceived advantage when it came to writing judgments. 61 The Knox Court (1919-30) is characterized by a relatively high proportion of joint judgments, while there was a high proportion of dissenting judgments in the second half of the 1920s. The workings of the Knox Court were dominated by strong personality differences between Starke J and Isaacs J and Higgins J, and also between Isaacs J and the other Justices. 62 The level of dissension remained high throughout the Knox Court. This seems to reflect the domineering role of Isaacs J rather than the lack of leadership of Knox CJ. 63 Graham Fricke and Martha Rutledge suggest that Knox CJ's strategy for dealing with 'Isaacs' domineering flights of rhetoric, Higgins' prickly independence, and Starke J's pragmatic impatience' was a predilection for participating in joint judgments, 64 which contributed to the high proportion of joint judgments in the 1920s.
The dissent rate continued to be high in the first half of the 1930s when Gavan Duffy was Chief Justice. The Gavan Duffy Court was generally characterized by a lack of leadership. There were personal tensions between Starke J and Evatt J, between Starke J and McTiernan J and between Gavan Duffy CJ and Starke J. Starke J's animosities toward Evatt and McTiernan JJ were partly because of the political nature of their appointments. Both Evatt and McTiernan JJ had been Labor politicians and had been appointed by the Scullin Labor government in controversial circumstances. Gavan Duffy CJ and Starke J's personal dislike for each other seems to have stemmed from family disputes, with Starke J having married a daughter of Gavan Duffy CJ's half brother. 65 In this difficult atmosphere, Gavan Duffy CJ did little to facilitate consensus. Fricke states: '[h]is capacity for effective input was minimal. Weak and ineffectual in administration, he did nothing to facilitate conferences or [the] exchange of draft judgments … His judicial contribution was scanty in the extreme'. 66 The proportion of concurring and dissenting judgments was high and the proportion of joint judgments was commensurately low under the leadership of Latham CJ. Prior to 1940 the internal workings of the Latham Court were dominated by conflict between Evatt and Starke JJ. 67 When Evatt J resigned in 1940, personal relations between members of the Court seemed to improve, but the Court did not function as a cohesive social unit until after Rich and Starke JJ were replaced by Fullagar and Kitto JJ following the defeat of the Chifley Labor government. 68 While Latham CJ attempted to foster consensus through instigating conference procedures to facilitate the exchange of draft judgments, most of the time these did not work and a strong sense of judicial individualism impeded Latham CJ's capacity for effective leadership. During Latham CJ's term Dixon and Evatt JJ were the only Justices to write joint judgments with any regularity. Starke J almost always wrote a separate judgment. 69 The proportion of concurring judgments dropped and the proportion of joint judgments increased under the leadership of Dixon CJ. The dissent rate in the Dixon Court was also lower than it had been for most of the period Latham was Chief Justice. Dixon CJ enjoyed enormous respect among the puisne Justices as a jurist. Colin Howard suggests:
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Volume 32 ____________________________________________________________________________________ He was on the High Court for such a long time, 35-years extending from 1929 to 1964, for twelve of which he was Chief Justice, that he came to have such an intellectual dominance over the Court which towards the end of his career made him seem part of the fabric of federation itself. 70
Dixon CJ used his immense reputation as a jurist to forge consensus. According to Sir Douglas Menzies, Dixon CJ's authority was, of course, enormous, and when he was concerned that a decision should go in a particular way, his aim was to get his own judgment out first for circulation to other members of the Court. To differ from him was a course always taken with hesitation and never without foreboding. 71 Dixon CJ's task of building consensus was also made much easier because of the fact that the personal relations between the Justices were generally harmonious compared with the Latham Court. 72 The proportion of concurring judgments was again high under the leadership of Barwick CJ. Barwick CJ lacked the juristic dominance of Dixon CJ. David Marr's vivid biography of Barwick CJ suggests that he stood in Dixon CJ's shadow for many years. 73 Perhaps in an attempt to distinguish himself from Dixon CJ, Barwick CJ sought to manage the Court in a quite different manner. While Dixon CJ obtained consensus through being the first to circulate his judgment and then relying on the intellectual respect of the other Justices to hold sway, Barwick CJ tried to impose greater coordination in judgment writing and regular conferencing in a top-down fashion. According to George Winterton the Justices resisted 'his bullying attempts to dominate them' 74 and this resulted in a proliferation of concurring judgments, which did not speak to each other. Tony Blackshield suggests that often there were 'seven different judgments [pointing] in seven different directions. It is not [only] that the judgments [gave] different answers, but that too often they [did] not even address themselves to the same questions'. 75 The proportion of concurring judgments was relatively low and the proportion of joint judgments was relatively high in the 1980s and 1990s, certainly compared with the Barwick Court. The dissent rate for most of this period hovered within the 5 to 15 judgments per 100 judgments delivered range which has predominated for most of the Court's past, although it was at an historically high level, comparable with some years in the Knox and Latham Courts, in the mid-to-late 1990s. It is generally regarded that the workings of the Court improved under the Chief Justiceships of Gibbs, Mason, Brennan and Gleeson. While the Mason Court covered a period of substantial developments in the law the personal relationships on the Court, however, were good and this reflected the leadership of the Court. Writing on the Mason Court, Sir Gerard Institutional features and the decline of the declaratory theory of the law Conferencing might be expected to increase the proportion of joint judgments, though many commentators have questioned the intellectual value of increased joint judgments obtained via routine conferencing in the United States. 77 In contrast to the United States Supreme Court, the High Court has not had a regular system of conferences for most of its history. The extent to which Justices have conferred on a formal or informal basis, circulated their reasons for judgment and participated in joint opinions has depended on the personal relations on the Court, sitting arrangements and the influence of the Chief Justice in fostering a collegiate atmosphere. 78 Latham, Dixon, and Barwick CJJ all attempted to revive judicial conferences to facilitate consultation and build consensus. Latham and Barwick CJJ were largely unsuccessful, which is reflected in the high proportion of concurring judgments in their terms. According to the Dixon diaries, under Latham CJ informal meetings were common throughout the 1930s, although their effectiveness was tempered by personal animosities between the Justices. 79 In the late 1940s and early 1950s Latham instigated a series of formal judicial conferences at the conclusion of important cases, such as Bank of NSW v Commonwealth 80 and Communist Party of Australia v Commonwealth 81 but these were generally unsuccessful at obtaining consensus. 82 Sir Garfield Barwick records that while Chief Justice he proposed holding a conference at the conclusion of hearings, but this suggestion 'found no favour' among the other Justices. 83 Barwick CJ 
Volume 32 ____________________________________________________________________________________ was so stung by his failed attempt to introduce regular conferencing that he never attempted to do so again. 84 Compared with Latham and Barwick CJJ, Dixon CJ had some success in reinstating informal conferences at the conclusion of sittings in the 1950s and 1960s. It is likely that this contributed to the relatively higher proportion of joint judgments while Dixon was Chief Justice. According to Troy Simpson, '[i]n the Dixon Court, informal meetings were held regularly during sittings. The conversation -often over cups of tea in Dixon's chambers -ranged over current cases and judgments in the course of preparation.' 85 In the late 1980s and 1990s informal meetings among the Justices, rather than formal conferences, were held in the Mason and Brennan Courts to monitor progress in opinion writing and to determine if joint judgments were feasible. 86 Since 1998, under Gleeson CJ, formal conferences have been held, with all Justices participating, in the week following the conclusion of each sitting of the Court, to discuss reserved judgments. 87 It is also interesting to consider the effect of the introduction of case selecting discretion on the dissent rate. Some previous studies of the United States State Supreme Courts suggest that those states which have case selecting discretion tend to have higher rates of dissent. 88 This is because with case selection discretion there are more complex cases, increasing the likelihood that reasonable minds can reach different conclusions on the cases which are heard. However, the United States studies are not consistent in finding that low case loads giving judges more time for judgment writing (or hair-splitting) produce higher rates of concurrences and dissents. Some small volume State Supreme Courts such as Maine and Rhode Island have strong traditions of consensus. 89 The period Sir Anthony Mason was Chief Justice not only coincided with the introduction of case selection discretion, but also with the decline of the declaratory theory of the judicial function in Australia. 90 Karl Llewellyn argued that the rise of legal realism in the United States was an important factor in 'killing court teamwork' and in explaining the proliferation of concurring and dissenting opinions. 91 The findings of Friedman et al and his findings for the United States State Supreme Courts were consistent with Llewellyn's argument. They found that the California and New Jersey Supreme Courts, which both had reputations as innovative law reformers, also had the highest rates of divided opinions. 92 Figure 5 shows no discernible upward _____________________________________________________________________________________ 84 Marr, above n 50, 233. Marr suggests that the resistance of some Justices was based on their belief that Barwick himself was not suited to conferencing because of his inflexibility. trend in the proportion of dissenting judgments on the High Court after the mid-1980s. The proportion of dissenting judgments does spike in the late 1990s, peaking in 1999 at 17.4 per 100 judgments. This is likely to reflect a 'Kirby effect', which is discussed in more detail in the next section, rather than case selection discretion, although to the extent that there is a 'Kirby effect' it may be driven by the greater prominence of legal realism in the Court.
THE DECISION-MAKING OF INDIVIDUAL JUSTICES
Before we analyse our findings about the features of the decision-making of individual Justices, we should clarify a point of principle. We examine the patterns of decisionmaking of individual Justices in order to gain a better understanding of individual Justices and, in turn, the Court as a whole. Our analysis of the decision-making of individual Justices should not, however, be taken to suggest that variation between judges is undesirable, or that individual judges should somehow attempt to model the discharge of their professional duties according to some sort of 'preferred model'. Sir Anthony Mason recently acknowledged that the number of individual judgments delivered by members of the High Court had led some commentators to call for an increased attempt by the Justices to deliver more joint judgments or to adopt the approach commonly used in American appellate courts, in which the court delivers one majority and one dissenting opinion. 93 Sir Anthony cautioned:
the Justices have been conscious of the desirability of producing joint judgments. But for various reasons that has not always been possible. Justices may disagree about the result, the reasons or even about the role of the Court. The adoption of a convention that there should be a single majority judgment and a single minority judgment would compromise the intellectual integrity of an individual Justice who wishes to express his or her own view, even if it coincides to some extent with that of other colleagues. 94 We agree that the duties of judicial office are a responsibility that ultimately falls to each judge on a personal basis. Any method for the formulation and delivery of reasons for decisions that hampers the ability of a judge to properly discharge that responsibility ought to be avoided. But we also believe that the personal nature of these responsibilities affects the decision-making of judges. As a member of the appellate committee of the House of Lords recently observed: since all judges are independent, they are free to choose both the form and language of their opinions. … This very freedom of judges in English-speaking countries to shape their opinions as they wish means, however, that their form and language are liable to change, not only from judge to judge but over time and in different legal contexts. 95 Table 1 specific Justices. The figures reported in Table 1 are similar, but not exactly the same as reported in these studies. 96 Blackshield et al calculated Murphy J's dissent rate as 137 times in 632 cases (21.6 per cent). This calculation is based on all cases in which Murphy J sat, not just cases reported in the Commonwealth Law Reports. 97 The figures for Murphy J in Table 1 are based only on the 455 judgments he delivered that are reported in the Commonwealth Law Reports. The total number of judgments is consistent with the figure suggested by Richard Haigh, who states that there are approximately 460 judgments by Murphy J in the Lexis database. 98 The dissent rates for Kirby and McHugh JJ in Table 1 are consistent with dissent rates recorded by Kirby J. Kirby J has reported his own dissent rate as 32 per cent and cited McHugh J's dissent rate, for comparative purposes, as 15 per cent. 99 These figures are slightly less than those calculated by Lynch who suggests that Kirby J's dissent rate is 34 per cent and McHugh J's dissent rate is 17.7 per cent. 100 Friedman and his colleagues suggest that there is a positive correlation between the dissent rate and average judgment length. These authors state: '[s]tylistically, dissents tend to be looser and more flamboyant than majority opinions'. 101 Brennan J of the Supreme Court of the United States suggested that dissenting judgments often 'ring with rhetoric… [and] straddle the worlds of literature and law' as part of their contrary analysis. 102 Previous studies for Australia and the United States suggest that dissenting judgments tend to be longer and cite more academic authorities, which reflects the notion that dissenting judgments often contain novel legal doctrine and, therefore, are more likely to make use of non-traditional sources of law. 103 In general, with the notable exception of Kirby J, there does not appear to be a direct correlation between average judgment length and the proportion of dissenting judgments for individual Justices. The five Justices who have written the longest judgments are members of the current High Court (Kirby, Gummow, Callinan, Hayne and McHugh JJ), which is consistent with the trends identified in Figure 1 above.
When comparing dissents with judgment length it is interesting to contrast Kirby and Murphy JJ. While his views are not shared by all judges, Kirby J has been one of the loudest judicial advocates of more extensive reasons for judgment, in particular in appellate courts. 104 Orr describes Kirby J's judgments as having carried forward to new levels the individualistic and scholarly trends [of the current High Court], and as a result are exemplary of the concomitant virtue of richness and vice of verbosity. His judgments are laden with scholarly references, footnotes to academic writing and comparative law … His judgments are as lengthy as they are weighty. 105
Like Kirby J, Murphy J also cited a lot of academic authorities and comparative law, 106 but stylistically his approach was very different, stating his reasons in a summary form. As a consequence, Table 1 suggests Murphy J had among the shortest judgments in the history of the Court.
Overall, it is difficult to compare judgment writing of individual Justices across time. Justices who delivered a high proportion of joint judgments relative to their contemporaries in the 1920s would have been just average in the 1980s and 1990s. Therefore, it makes more sense to compare the judgment writing style of individual Justices with their contemporaries on the Court. Of the Justices who served primarily in the first three decades of the Court, Gavan Duffy and Knox CJJ and Powers J stand out as having a relatively high percentage of joint judgments and few concurring judgments. Higgins and Isaacs JJ were the big dissenters on the Griffith and Knox Courts. In the Griffith Court, most of the Justices had a high proportion of short concurring judgments with Barton J topping the list, delivering a short concurring judgment 30 per cent of the time. The exceptions are Griffith CJ, who never delivered a short concurring judgment, and Knox CJ and Isaacs and Higgins JJ who rarely wrote short concurring judgments.
Of the Justices who served in the Latham Court, Latham CJ and Starke J had the lowest proportion of joint judgments and the highest proportion of concurring judgments, while Rich and McTiernan JJ wrote the highest proportion of short concurring judgments. The Justices who were on the Dixon Court are relatively uniform, although Menzies and Windeyer JJ wrote an above average (for the Dixon Court) percentage of concurring judgments. The length of Windeyer J's judgments, though, were fairly average for the Dixon Court suggesting that his proclivity for citing secondary authorities and researching the history of issues did not translate into longer judgments. The Justices who served under Barwick CJ mostly have a high proportion of concurring judgments, consistent with the historical trends discussed above. Mason CJ is an exception, but, of course he remained on the Court after Barwick CJ retired. Barwick CJ and Walsh J, together with McTiernan J, who continued on the High Court for most of the period Barwick was Chief Justice, had the highest dissent rates. Aickin and Stephen JJ both have a high percentage of short concurring judgments, rivalling the early Griffith Court. Two features stand out for the Justices who served on the Court in the 1980s and 1990s, which are again consistent with the historical trends identified earlier. judgments (Kirby J is an exception). The other is the low number of short concurring judgments. Compared with the Griffith and Barwick Courts, this form of judgment has largely disappeared over the 1990s.
CONCLUSION
Lynch has suggested that empirical research into judicial decision-making of a court can provide insights into the operation of the court, subject to important limitations. He suggests that empirical research of the type we have undertaken provides information that 'feeds in to more familiar scholarship about the Court, and the legal reasoning of its members.' 107 Lynch also suggests that empirical research is subject to important limitations. It must be conducted in a transparent and rigorous manner, and its results must be supplemented by qualitative analysis. We agree that research of this nature cannot replace qualitative legal scholarship, but it does provide insights that other forms of legal research cannot.
Our analysis of decisions of the High Court delivered from 1903 to 2001 has revealed several clear trends. First, the length of reasons for decisions of the Court has certainly increased from the beginning of the 1990s. Prior to the 1990s the average length of decisions of the Court had fluctuated over time, but did not show any significant long term trend. Secondly, although the length of decisions has increased clearly since the start of the 1990s, that trend appears to have peaked in the mid-to-late 1990s. Whether the increase in the length of decisions has peaked in historical terms, and whether it may reverse or resume, can only be established over more time.
The trends revealed by our analysis of joint, concurring and dissenting opinions within the High Court are quite different. The level of each form of judgment has varied significantly over time, but the variations do not yield clear trends such as those established for the length of decision. While the variations in levels of joint, concurring and dissenting opinions can be explained by reference to a range of factors, such as relations between individual Justices and the Court as a whole and the manner of leadership that different Chief Justices have managed to forge, the significant variations in the level of joint, concurring and dissenting opinions are almost certainly due to the combined effect of such factors, and variations in the effect of these factors over time.
One can also draw a tentative conclusion between our findings on the change over time in the length of decisions of the High Court and changes in the level of joint, concurring and dissenting opinions delivered by individual Justices of the High Court. The length of decisions has clearly increased in recent times. The level of joint, concurring and dissenting opinions has fluctuated significantly over time, but none have changed in apparent response to the recent increase in the average length of judgments. On this view, the increased length of decisions of the High Court has neither assisted nor impeded the forging of consensus in the Court. Whether the same is true in particular areas of law is a question that awaits further investigation. _____________________________________________________________________________________ 107 Lynch, 'The Gleeson Court on Constitutional Law', above n 4, 35.
